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I, Today, we take an historic step by implementing the market opening
commitments made by the United States in the World Trade Organization (WTO) Agreement
on Basic Telecommunications Services (WTO Basic Telecom Agreement). I The WTO Basic
Telecom Agreement, which will take effect on January I, 1998,1 is the culmination of the
efforts of the United States and 68 other WTO Members to bring competition to global
markets for telecommunications services, including satellite services. The WTO Basic
Telecom Agreement is centered on the principles of open markets, private investment. and
competition. It covers nations that account for 90 percent of worldwide telecommunications
services revenues. By opening markets worldwide, the WTO Basic Telecom Agreement will
allow new entrants to deploy innovative, cost-effective technologies, and thereby advance the
growth of satellite services around the globe.

2. We are optimistic that global implementation of the WTO Basic Telecom
Agreement will result in significant worldwide benefits to consumers and providers. At the
same time, we recognize that much work needs to be done to ensure that the promise of the
WTO Basic Telecom Agreement is fulfilled. With this Report and Order and the companion
Foreign Participation in the U.S. Telecommunications Market Report and Order,' which we
also adopt today, we have implemented the letter and the spirit of the market-opening
commitments made by the United States. We expect that foreign entities will begin to enter
and compete in the U.S. market soon after January I, 1998. We also expect that U.S.
providers will likewise be able to enter and compete in previously-closed foreign markets,

3. Under the terms of the WTO Basic Telecom Agreement, the United States has
committed to allow foreign suppliers to provide a broad range of basic telecommunications

As des<..:rihed helow in Sed ion I1.B" the results or the WTO hasi<..: te!et;ommuni<..:ations servi<..:cs
negotiations arc in<..:orporated into the General Agreement on Trade in Services (GATS) hy the Fourth Proto<..:ol to
lhe GATS (April 30, Il}%). 36 LL.M, 336 (\l}l)7j (the "Fourth Protocol to thc GATS"). These results. as wdl

as the hasic obligations contained in the GATS. are referred to herein as the "WTO Basic Telecom Agreement."

Sa '1[ } or the Fourth Pro(()<..:o! to the GATS.

Foreigll Participotioll ill the U.S. Te/n'ollllllllJlicatiorl.l' Market Report WId Ore/er, FCC l.J7-}l.JX (reI.
Novemher 26. !'Jl)7) (Foreigll Porticipotioll Order)
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~ervices, including satellite .services, in the United States. In return, most of the world's
major trading nations have made binding commitments to move from monopoly provision of
hasic telecommunications services to open entry and procompetitive regulation of these
services, In this Report lIlld Order, we implement the U.S. Government's commitments to
provide access to the U,S. market for satellite services by establishing a framework for
;lssesslllg applications by foreign satellite systems to serve the United States.

4, The common sense policies and rules we adopt will produce substantial public
interest benefits for U.S. consumers. First, they will facilitate greater competition in the U.s.
"atellitc services market. Enhanced competition in the U.S. market, in turn, will provide users
more alternatives in choosing communications providers and services, as well as reduce prices
and faci Iitate technological innovation. In addition to encouraging a more cOJppetitive
satellite market in the United States, this new environment will spur development of broader.
more global satellite systems. These advancements will foster greater global community
benefits by providing users increased access to people, places, information, and ideas
worldwide.

5. In our companion Foreign Participation Order, we take parallel steps to carry
out the market ollening commitments made by the United States in the WTO Basic Telecom
Agreement. That order establishes a framework for facilitating entry into the U.S. market by
foreign entities for provision of telecommunications services (other than satellite services).
As in our companion order, in this Report (/nd Order we adopt for satellite services an
approach that encourages foreign entry. Both decisions are guided by the common objective
of promoting competition in the U,S. market, and achieving a more competitive global market
for ,111 basic telecommunications services.

6. While the United States was negotiating the WTO Basic Telecom Agreement,
Ihe Federal Communications Commission (Commission) was exploring measures to increase
opportunities for foreign entry in the United States satellite services market. The Commission
began this proceeding in May 1906 by issuing a Notice of Proposed Ru/e11lllkillg. ~ As
described more fully below, the NOlice proposed a uniform framework for permitting foreign
licensed satellite systems to serve the United States. Adopted when only a few of the world's
satellite markets were open to competition by U.S. providers, the Notice proposed to evaluate
the effective competitive opportunities (ECO) in the country in which the foreign satellite was
licensed (the ECO-Sat test) prior to granting an application to serve the United States. After
the conclusion of the WTO Basic Telecom Agreement. the Commission issued a Further

Not;a of Proposed Ru/el/wkiJlg revising its proposals based on the market-opening changes

Iii llic .H1I11l'!" o!'.·\IIIl'/Ullllclll ot'll/(' Co/II/II;ssioll'\ Rcglll{/I(I/Y Policics 10 Af/oll' NOli-US lic('//scd 5j}((cc

SIi/llol/,l 10 I'mridc f)olllcslic IIlId IlIIcnwlilllwl Smellilt' Sen';cc ;11 l!Ic Ulliled SllIlcs. Nolic~ or Proposed
RlIkll1;lkin~. I I FCC Rnl I X17X ( )996) (Nol;cc (lr NPRrv\l,
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S Amendment of the Commission's Regulatory Policies to Allow Non-U.S.-Ucensed Space Stations to
Provide Domestic and International Satellite Service in the United States, Further Notice of Proposed
Rulemaking, FCC 97-252 (released July 18, 1997) (Further Notice or FNPRM).

~ Throughout this Report and Ordu, the phrase "non-U.S." satellite system or operator'meanl' one that
doel' not hold a commercial space station license from the Commission. By contrdSt, a "U.S." l'atellite system Of

operator means one whose space station is licensed by the Commission.

that will result from the Agree~~nt.5 Both the Notice and the Further Notice reflect our
continuing goal to foster development of innovative satellite communications services for U.S.
consumers through fair and vigorous competition among multiple service providers, including
foreign-licensed satellites.

FCC 97-399
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47 U.S.C. § 301, t!L st!q.7

7. Specifically, today we adopt a framework under which we will consider
requests for access by non-U.S. licensed satellites6 into the United States. As required by
Title III of the Communications Act of 1934, as amended (Communications Act), we will
examine all requests to determine whether grant of authority is consistent with the public
interest, convenience and necessity? In making this determination, we will consider public
interest factors such as the effect on competition in the United States, spectrum availability,
eligibility and operating requirements, as well as national security, law enforcement, and trade
and foreign policy concerns. We adopt a presumption that entry by WTO Member satellite
systems will promote competition in the U.S. satellite services market. Opposing parties may
rebut the presumption by showing that granting the application would cause competitive hann
in the U.S. satellite services market. Although we find that license conditions will almost
always provide sufficient protection against anticompetitive conduct, we recognize the
possibility that circumstances might arise in which conditions might not adequately constrain
the potential for anticompetitive harm in the U.S. market. In such an exceptional ca'ie, where
grant would pose a very high risk to competition that cannot be cured by license conditions,
the Commission reserves the right to deny an application.

8. We also will apply the presumption in favor of entry to affiliates of
intergovernmental satellite organizations (IGO) licensed by WTO Members. For applications
from COMSAT to provide U.S. domestic service via INTELSAT or Inmarsat satellites, we
will require COMSAT to waive its immunity from suit and demonstrate that the service will
enhance competition in the U.S. market. For satellites licensed by non-WTO Members and
for all satellites providing Direct-to-Home (DTH), Direct Broadcasting Satellite (DBS), and
Digital Audio Radio Services (DARS), we will examine whether U.S. satellites have effective
competitive opportunities in the relevant foreign markets to determine whether allowing the
foreign-licensed satellite to serve the United States would satisfy the competition component
of the public interest analysis.
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lJ. The new structure we establish today is based on consideration of over 100
comments submitted from parties around the world over the course of more than a year and is
grounded in the public interest requirements of the Communications Act and the
procompetitive principles of the WTO Basic Telecommunications Agreement. It sets forth
criteria for entry into the United States by various types of non-U.S. satellites, delineates the
Commission rules that will apply. and describes in detail the procedures for applications to
provide service in the United States using a non-U.S. licensed satellite. This framework will
largely replace the Commission's current approach of reviewing applications involving
foreign-licensed satellites based on the individual circumstances before it. We expect that our
new framework will encourage and ease entry by non-U.S. satellites into the U.S. market and
that Ihe occasional request we receive today involving a foreign-licensed satellite will become
more common. We plan to look carefully at market opening measures enacted by the resl of
Ihe world.

B. Executive Summary

10. Po/icy Oh;cctivcs. The purpose of this Report and Order is to establish a new'
framework to facilitate competitive entry in the U.S. satellite services market by foreign
licensed salelliles to implement the WTO Basic Telecom Agreement. Providing opportunities
for foreign-licensed satellites 10 deliver services in this country should bring U.S. consumers
the henefits of enhanced compelition and afford greater opportunities for U.S. companies to
enter previously closed foreign markets, thereby stimulating a more competitive global
satdl ite services market.

II. WTO Mem/Jers. We adopt an open entry standard for applicants seeking to
access satellite systems licensed by WTO Members to provide satellite services covered by
the U.S. commitments under the WTO Basic Telecom Agreement. An open entry policy will
enable U.S. consumers to enjoy the benefits of increased competition in U.S. markets. We
presume that entry will enhance competition in light of the commitments of so many WTO
Mcmbers (0 lift entry restrictions and adopt competitive safeguards. Where necessary to
constrain the potcntial for anticompetitive harm in the U.S. market for satellite services, we
reservc the right to attach conditions to a grant of authority, and in the exceptional case in
which an application poses a very high risk to competition. to deny an application.

12. Non- WTO Mell//Jl'I's. We continue to be concerned about effective competitive
upporlllnities for U.S. satellite systcms (ECO-Sat) in non-WTO Member markets. We find
that the market conditions that existed when the Commission proposed to adopt an ECO-Sat
test have not changed sufficiently with respect to countries that are not members of the WTO.
We thcrcfore find that it will serve the goals of our international satellitc policy to apply the
ITO-Sat test in the context of applications from non-WTO Member entitlcs and cncourage
~Udl coulltries 10 open their markets to competition.

13.
. \gl"l'I'Jlll'Jlt.

Sen'iccs Not COl'CI'l'l! !Jy the U.S. C0l11111itmen{s Under the WTO Basic Teleco/ll
Wc find that circumstances that existed when the Commission proposcd 10 adopt
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an ECO-Sat test have not changed sufficiently with respect to DirecHo-Home (DTH)
services. Direct Broadcast Satellite (DBS) services, and Digital Audio Radio Services
(DARS). Commitments made as part of the WTO Basic Telecom Agreement werc not
sufficient to enable us to adopt a presumption of entry for these services. We will apply the
ECO-Sat test to applications to provide these services through all foreign satellite systems.
whether or not they are systems of WTO Members.

14. Intergovernmcntal Satellite Organi-:.atiolls (IGOs) ll1ld ICO Affiliates. Prior to
acting on any application from COMSAT to provide domestic service via INTELSAT or
Inmarsat, we will require COMSAT to make an appropriate waiver of its immunity from suit.
including suit under the U.S. antitrust laws. We will then look to COMSAT to show that
entry into the domestic market would promote competition and would otherwise be in the
public interest. We will treat 100 affiliates that are licensed by WTO Members as we would
similar systems licensed by WTO Members. In evaluating the competition component of an
application involving an 100 affiliate, we will consider any potential anticompetitive or
market distorting consequences of a continued relationship or connection between an 100 and
its affiliate.

15. Additional Public Interest Factors alld Operatinl{ Requirements. In evaluating
requests to serve the United States using a non-U.S. satellite, we also will consider additional
public interest factors. including spectrum availability, eligibility requirements such as legal.
technical and financial qualifications, operating requirements, and national security, law
enforcement, foreign policy and trade policy concerns, as appropriate. In applying these
factors, we will treat non-US. satellites and U.S. satellites alike. Thus, non-U.S. systems will
be required to comply with the same financial, technical and legal qualifications, observe the
prohibition against exclusive service arrangements. and comply with other general service
rules applicable to U.S. systems.

16. Access Procedures. In implementing this framework. we will not require space
stations licensed by another country or administration to obtain separate and duplicative U.S.
space station licenses. Rather, we will license earth stations located in the United States to
operate with these satellites. Further, we will permit operators of existing or planned non
U.S. space stations to participate in U.S. space station proce'ising rounds, where we consider
competing applications to operate space stations that will offer a specific satellite service in
particular frequency bands. In addition, earth station entities may file an earth station
application either in a processing round or separately where the non-U.S. satellite is already in
orbit.

7
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II. BACKGROUND

A. Notice of Proposed Rulemaking

FCC 97-399

17. As explained above, in the Notice K that commenced this proceeding. the
Commission proposed a public interest framework for permitting non-U.S. satellite systems to
serve the United States. Specifically, the Commission proposed to evaluate applications
involving non-U.S. satellites by determining whether U.S. satellite operators have effective
competitive opportunities in the satellite service market of the foreign licensing or
coordinating administration. The Commission also proposed to consider whether such
opportunities exist on the route markets that the applicant seeks to serve from earth stations in
the United States.'! In making this evaluation, the Commission proposed to eX~l1nine both de
jure and de .!(IClO constraints on entry in the foreign market by U.S. satellite operators. IO The
NOlice also proposed alternative regulatory approaches for considering whether to permit
access to the U.S. domestic market by INTELSAT and Inmarsat or any IGO affiliate."

I X. The Nolin' also asked whether the ECG-Sat test was adaptable to all satellite
scrviccs.'~ The Commission recognized that, with certain global communications systems,
such as mobile satellite systems, lanoline facilities may be used in the United States, instead
of satellite links. For example. a call originating in an office in the United States to a
mobile-satellite service (MSS) handset in Asia could travel to Asia by landline before any
satellite communication occurs. In that case, there would not be an earth station application
or other vehicle to trigger an ECO-Sat analysis. Consequently, the Commission proposed to
analyze effective competitive opportunities in the MSS market by measuring whether some
critical mass of foreign markets is open to U.S.-licensed MSS systems before we would
permit a non-U.S. MSS system to provide lIlIV service in the United States. 11 Finally, the
COlllmission proposed to consider any other public interest concerns relevant to the decision
In permit access by non-U.S. systellls, including spectrum availability, legal and operating

Nolic('. II FCCRnIIXI7X.

ill

"

.'11'( NOli<"i' at 'Il'tl 22-.,2.

It!. al'lI'lIn--I2.

Id. al '11'11 (l2-74.

Id. a L '11'11 -1-1--17.

Id. at 'II -17.
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B. The WTO Basic Telecom Agreement

requirements. and. with guidance from the Executive Branch when appropriate, issues of
national security. law enforcement foreign policy, and trade policy. 1-1

20. The GATS is composed of three major components. The first component is
the general obligations and disciplines that apply to all WTO Members. The second
component is the specific commitments relating to market access, national treatment and other
commitments that are identified in individual WTO Member Schedules of Specific
Commitments. 1(, The final component is exemptions from the general obligations that are
contained in Lists of Article II (Most-Favored-Nation (MFN)) Exemptions.

FCC 97-399Federal Communications Commission

19. The WTO Basic Telecom Agreement was completed after issuance of the
Notice. It was concluded under the framework established by the General Agreement on
Trade in Service (GATS), which is one of the agreements negotiated in conjunction with the
creation of the WTO. li Under the WTO Basic Telecom Agreement. 69 WTO Members.
including the United States. committed to provide each other market access in some or all of
their basic telecommunications sectors. Fortv-nine WTO Members. including the United- ~

States. committed to open their markets to foreign competition in satellite services. either on
January 1, 1998, or on a phased-in basis.

21. Because all WTO Members are party to the GATS, they are obI igatcd to
comply with the GATS' general obligations regardless of whether they participated in the
WTO basic telecommunications services negotiations or made market access commitments.
Under Article II of the GATS. all WTO Members must provide MFN treatment to like
services and service suppliers of all other WTO Members. In addition to the MFN obligation,
all WTO Members must comply with the transparency obligations of Article III of the GATS,
which requires prompt publication of all laws and regulations applicable to the provision of
services.

1.1 Id. at 'JI 4X. We rcceived 34 commcnts and 34 rcply comments in response 10 the Nolin'. A Iist of

commcnters on the Notice, as wcll as a dcscription of thc abbreviations used in this Report tlfIll Orl!a. is
contailll:d in Appendix A.

1< The WTO came into heing on January I. I')95. pursuant to thc Marrakesh Agrccmcnt Establishing the

World Trade Organization (the Marrakcsh Agrcemcnt). 33 LL.M. 1125 (1994). The Marrakesh Agreemcnt
includes multilatcral agrecments on trade in goods, scrvices, intellectual propcrty, and dispute setllcmenl. Thc
General Agrecment on Trade in Scrviccs (GATS) is Annex IB of the Marrakcsh Agrcemcnt. 33 I.L.M. 1167
( 19941. There arc currcntly ahout 130 mcmbers of the WTO. A fullcr description of lhe WTO Basic Telccol1l
Agrecment is included in Sectjons 11.B. and V11. of the Foreign Partin/}(/tio/l Order.

II, The Schedules of Specific Commitments form an integral part of the GATS pursuant 10 Articlc XX of
the GATS. Thc Schedules cuntaining commitments in the basic telecommunications scctor <lrc availahle un the
WTO web page at www.wto.org.

9



Federal Communications Commission FCC 97-399

77 III the WTO Basic Telecom Agreement, many WTO Members. including the
United States, undertook specific commitments with respect to market access and national
treatment. GATS Article XVI (Market Access) requires WTO Members to refrain from
imposing certain types of quantitative restrictions, economic needs test. or local incorporation
requirements, in those sectors where the WTO Member has undertaken specific
commitmcnts. 17 This means that a WTO Member may not maintain limits, such as a cap on
Ihc number of service suppliers or the corporate form in which a service can be provided,
unless the WTO Member has specifically listed such limitations in its Schedule. Article XVII
(National Treatment)'x is a nondiscrimination rule that requires a WTO Member to treat like
.~crviccs and service suppliers from other WTO Members no less favorably than it treats its
own services and service suppliers. l

<) Treatment of domestic and foreign service suppliers
need not be identical to accord MFN or national treatment. Rather, the critic~1 aspect of an
M FN or national treatment analy.sis is whether the treatment accorded modifies the conditions
or compctition in favor of ccrtain foreign or domestic suppliers. 2t1 Thus, even identical
treatmcnt can be inconsistent with MFN or national treatment obligations if it puts the foreign
supplier al a competitive disadvantage to another foreign supplier or a domestic supplier.

2l. Those WTO Members that undertook market access commitments in basic
telecommunications services also become subject to the requirements relating to domestic
regulation or those services contained in Article VI (Domestic Regulation). Pursuant to
Article VI( I ), in sectors where specific commitments are undertaken, domestic regulation
Illust be administered in a reasonable, objective, and impartial manner. Article VI(4) states
further that a WTO Member could be in contravention of its commitments if it applies
measures that are not based on objective and transparent criteria, are more burdensome than
necessary, or that restrict the supply of the service. A WTO Member arguing, however, that

1- Article XVI( I) requires each Member to "accord services and service suppliers of any other Mell1her
treatment no less I'avorahle than that provided for under the terms. limitations and conditions agreed and
specified in its Schedule." A quantitative restriction is a cap on the numher of permitted suppliers: an economic
needs lest is a limitation on the numher of service suppliers hased on an assessment of whether the market will
he ahle 10 ahsorh new service suppliers without harm to existing service suppliers.

SCI' Reply Comments of the U.S. Trade Representative (USTR) filed in the Foreig/l Participatio/l Or(/('/'
rlllclllakin~ (lISTR Forcig/l l'articij)(/tio/l Reply Comments). We grant USTR's request 10 incorporate these
l·,lt1lllll'nts in this proceeding. USTR FNPRM Reply Comments at 6.

I~ Art. X\llI statts thai "In the sectors inscrihctl in its Schcllulc. and suh.icct to any conditions and
qualifications set out therein. eaeh Mell1hcr shall accord to services and service suppliers of any other Memher.
ill rl'spect of all 1l11'aSllreS al'k-cting the supply of services. treatment no less favorahle than that it accords to its
0\\'11 like sel'\·lces alld service suppliers."

'~ I

Scc 1TSTR !-'orcign l'urtici/JlIlio/l Reply Comme1l\S at I I. n.16.

10



These services arc referred to in Ihis orucr as "non-covered services."

II

2, Many of these principles already are applied in the United Slates under the COlnnlunicaliol1s Acl~ the
Tdecollllllunications Act or I<)96, and the Administrative Procedure Act.

FCC 97-399Federal Communications Commission

,-I The limitation is hased on the statutory prohihition in Section 310(h)(3) of the Communications Act,
which prohihits uirect foreign ownership heyonu 20 percent. See 47 U.S.c. *::IIO(h)(::I).

,I Articlc VI(5)(a) states that a Memher "shall not apply licensing and qualification requiremcnts and
tedmicaJ standards that nullify or impair [itsl specific commitments in a manner which ... could not n:asonahly
have heen expected of that Memher at the lime the specific commitments were made." See also USTR Foreign
Porriciparioll Comments al 9,

a measure contravenes Article VI(4) also must show that application of the measures could
not have been reasonably expected at the time specific commitments were made. 21

26. The GATS also allows for exceptions to a WTO Member's obligations. Where
these exceptions apply, a WTO Member may act inconsistently with its MFN, national
lreatment or market access commitments or any other GATS obligation. Article XIV
(General Exceptions) establishes a limited set of general exceptions, for measures necessary to
protect public morals and order, protect human and animal health or secure compliance with
nondiscriminatory laws and regulations. 26 Article XIV his (Security Exceptions) permits a

24. Finally. the United States and 54 other countries undertook additional specific
commitments regarding procompetitive regulatory principles contained in the "Reference
Paper. ,,22 The Reference Paper contains principles relating to competition safeguards,
interconnection, universal service, transparency of licensing criteria, independence of the
regulator and allocation of scarce frequencies. 2

)

25. The United States committed to provide market access to all basic
telecommunications services and national treatment to service suppliers of WTO Members.
The United States maintained limits on direct access to INTELSAT and Inmarsat for
COMSAT for the provision of basic telecommunications services. The United States also
mail1lained a limit of 20 percent on direct foreign ownership of common carrier radio
licenses.2

-l but agreed to permit 100 percent indirect foreign ownership. In addition, the
United States made no market access or national treatment commitments for DTH. DBS. and
DARS, and took an exception from MFN for those services. 25

2(· ArLiclc XIV states that "nothing in this Agrccll1cnt shaH he construed to prevent the adoption or

cnforcelllcnt by any Memher of measures: (a) necessary 10 protect pUhlie: morals or 10 maintain puhlic order;
(11) necessary to protect human. animal or plant life or health; (c) necessary to secure compliance with laws or
regulations which are not inconsistenl with Ihe provisions of this Agreement... ,"

)-' In addition. len W'TO Menlhcrs c0l111nilLcd to honOring l11any of the principles in the Reference Papl:r.
The Rcrerel1l:e Paper was uistrihuteu hy Ihe WTO Secretarial hut never formally issued as a WTO doculllent.
The lext is puhlisheu in 36 I.L.M. 7>67 (1997),



WTa Member to deviate from its GATS obligations in order to protect national security
interests or to carry out any obligations under the U.N. Charter to maintain international peace

I . '7ant secunty.-

27. The commitments of the WTO Basic Telecom Agreement can be enforced
through WTa dispute settlement. 2N If a WTO Member fails to give a U.S. carrier market
access consistent with that WTO Member's commitments or fails to implement the regulatory
principles it adopted, the United States may enforce those commitments through the dispute
settlement process at the WTO. The remedies available if the United States prevails include
first an obligation by the losing WTO Member to fulfill its market access commitments or
implement the necessary regulatory principles. If the losing WTO Member fails to do so, it is
required to compensate the United States in trade terms or else the United States may take
compensatory trade action. The United States would be required initially to withdraw
concessions in the services sector, but if sufficient compensatory trade action is not available
in the services sector, then the United States would be authorized to take compensatory action
in the goods sector. Thus, if a WTO Member that has committed to allow market access to
provide satellite services but denies a license to a U.S. provider on the grounds of its
nationality, the United States would have the right to take a dispute against that WTO
Member in the WTO. While companies from the defendant WTO Member might not be
interested in entering the U.S. telecommunications market, its industry likely would have
substantial volumes of trade with the United States in a v<lriety of other goods and services
sectors. Thus, if the United States prevails in a dispute, the losing WTO Member would most
likely agree to fulfill its market access or regulatory principles commitments rather than
accept compensatory trade action in other services or goods sectors.

Federal Communications Commission FCC 97-399

C. Further Notice of Proposed Rulemaking

2X. After conclusion of the WTO BaSIC Telecom Agreement, we issued a Further
Notice (~r Proposed Ru!el//aking requesting comment on how best to open U.S. markets
consistent with our cOlllmitments under the new agreement and our goal of promoting a
competitive satellite market in the United States. ~<) We sought comment on whether, and to
what extent. the proposals in the Notice should be changed both with respect to countries and

Arlidl: XIV his states that "lnlothing in this Agreement shall he (onstrued ... (h) to prevent any
Member from taking any m:tion whidl it considers necessary for the protection of its essential security interests

. or ll:) to prevent any Memher from laking any aClion in pursuance of its ohligalions under the United
Natiuns Charter fur the maintenance or internalional peace and security."

~.:-- Ci,\'rS Arlil.·l~ XXH provides 1h,11 any \VTO Mt".nbcr 1l1ay initiate Ulsputc scttlclllcnt if it hclicvcs thaf
anuther Member has failed to carry out its obligations or specific commitments.

~q ."('(' Slf})]'(1 11.4. \Vc n:cci\'cd '27 conllllcnts and 17 reply COllUllcnts in response to the Further Notict'. A
list of nllllmenters. as well as a descriptiun ot the abhre\iatjons lIsed in this Report WIt! 0,.11('1'. is attached as
AppendiX 13.
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A. General Framework

III. DISCUSSION

29. As proposed in the Notice and Further Notice, in order to be approved, each
request for access to the United States by a non-U.S. satellite system must be in the public
interest. A public interest analysis is required by the Communications Act, is a valid exercise
of U.S. domestic regulatory authority, and, as discussed more fully below, is consistent with
U.S. obligations under the GATS. n Where a non-U.S. satellite licensed by a WTO Member
and a WTO-covered satellite service are involved, we will pre~:ume that foreign entry would
promote competition in the United States. In cases involving satellites licensed by non-WTO
countries or noncovered services, we will apply an ECO-Sat test. For every request, we also
will consider spectrum availability, eligibility requirements and operating requirements, and
national security, law enforcement. foreign policy, and trade issues.

FCC 97-399Federal Communications Commission

services covered by the WTO Basic Telecom Agreement and those that are not. We proposed
Lo establish a presumption that as a result of the agreement and the obligations of the GATS,
competition will be promoted, and therefore. no ECO-Sat analysis is required, in evaluating
whether to permit satellites licensed by WTO Members to provide covered services within the
United States and between the United States and other WTO Members. \11 We also proposed
to allow opposing parties to show that grant of a license would pose a very high risk to
competition in the U.S. satellite market that could not he cured by license conditions. We
proposed to retain the ECO-Sat test for satellites licensed by non-WTO countries" and
noncovered services (OTH, OBS, and OARS).;' With respect to [GOs and their affiliates and
consideration of other public interest factors, the Further Notice repeated proposals contained
in the Notice.

Furtller Noticc at (J1~[ 16- 19.

It!. al (WJI 23-24.

It!. at 'ft'K 20-22.

S'c(' ill/i'a Section IlI.E.
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R. Public Interest Analysis

I. Competition Considerations

FCC 97-399

a. WTO-Member Satellites Providing WTO-Covered Services

(1) Presumption in Favor of Entry

Background

30. The United States satellite commitments under the WTO Basic Telecom
Agreement cover fixed satellite services (FSS) and mobile satellite services (MSS) (WTO
covered services). In the Further Notice, the Commission proposed that, in evaluating
requests to access non-U.S. satellites licensed by WTO Members to provide WTO-covered
services within the United States or between the United States and other WTO Members, we
would apply a presumption in favor of entry.l~ The Commission based this proposal on its
view that the general obligations of all WTO Members under the GATS, as well as the
satellite market access commitments of 49 countries under the WTO Basic Telecom
Agreement, would enhance competition in the U.S. satellite services market. 15 Specifically,
the Commission proposed not to apply the ECO-Sat test, which had been proposed prior to
the WTO Basic Telecom Agreement, to satellites licensed by WTO Members providing
covered services. 1(,

31. The Commission also proposed to forego the ECO-Sat test for all WTO
Memhers, including those that did not make specific commitments for satellite services. The
Commission proposed this because these WTO Members are bound to extend MFN treatment
10 services or service suppliers of other WTO Members, unless a specific limitation has been
taken. and are suhject to the dispute resolution process contained in the GATS. 17

32. In addition, in the Further Notice, the Commission proposed to permit parties
opposing an application to serve the United States from a non-U.S. satellite system licensed

Fill/ill'! Noticc at '1['11 2. I~. IX.

Id. ill '11'11 2. 17.

'h ft!. of (11<11 2. 1~. f\S discllssed aho\'c. see SlipI'll Section I1.A.. the COllllnissioll initially proposed the
LCO-Sat test in the Noticc. II FCC Rcd IX17X. IXIX7-1 XIlJ4. Because the Commission suosequently proposed
1<> r"rego lhe ECO-Sal test ror satellites licensed oy WTO Memoers. and rathcr proposed to apply a presumption
111 raVlll· of entry. which the Commissi'll1 now adopts. the commcnts on the NlJlicc regarding the ECO-Sat tcst are
IHII applic;lhle 10 this section of the NC!}(}r! (/Ild Ordcr. Commenls on the ECO-Sat test are applicahle. however.
10 our discussion or nlln-WTO countries and servi.ces not covered hy U.S. commitments in the WTO Basic
Telecoll1 Agre<.'ll1enl. .'Icc inti·(/ SectIOn IlI.B.l.h. and c.

IJ <It'll 17.
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Positions of the Parties

by a WTO Member to demonstrate that grant would pose a "very high risk to competition in
the United States satellite rnarket that could not be addressed by placing a condition on the
authorization." in order to rebut the presumption of competitive entry.1S The Commission
~tated that if the opposing party meets this burden, it may deny access to the United States, 1')

and noted that, independent of any comments, it could make its own such determination.-Io

FCC 97-399Federal Communications Commission

" Id. at '11'11 13. IX. It) .

.,',1 lei.

~o

hi. at 'II 13.

~I Id. at 'II It}.

~' Ill.

33. The Commission also sought comment on the types of license conditions it
could impose to minimize the likelihood of anticompetitive behavior.-I I The Commission
noted. for example. that for systems to which access already has been authorized. it could
condition authorization of additional earth stations on the absence of factors that we have
identified as being anticompetitive in that particular case. Alternatively, the Commission
could impose stricter reporting requirements in authorizing systems for which there is a
greater likelihood of competitive harm. Finally. the Commission requested that commenters
address specific benefits or disadvantages of these or any other proposals for minimizing
anticompetitive behavior in accessing non-U.S. satellite systems, focusing particularly on the
principles delineated in the Reference Paper. 42

34. The parties overwhelmingly support our proposal to forego the ECO-Sat test
for satellites licensed by WTO Members for covered services and evaluate requests based on
a presumption in favor of entry.-Il Numerous commenters, including Deutsche Telekom, GE
Americom, COMSAT, AirTouch. the Networks, ICO (an affiliate of Inmarsat), and Motorola
support the Commission's view that the WTO Basic Telecom Agreement will enhance

~l AirTouch FNPRM Comments at 2; Columbia FNPRM COlllments at 4; COMSAT FNPRM Comlllents
at 5-9; COMSAT FNPRM Reply Comments at 2-5; Deutsche Telekom FNPRM Reply Commcnts at 2; Europcan
Commission FNPRM Reply Comments at I; GE Americom FNPRM Comments at 3-4; GJohcCast FNPRM
Comments at 2-3; Government of Japan FNPRM Comments at I; Hughcs FNPRM Comments at 6-10; Hughcs
FNPRM Rcply Comments at 3-4; lCO FNPRM Comments at 4-7; lCO FNPRM Reply Commcnts at 1-5;
Lockhced Martin FNPRM Commcnts at 2-3; Loral FNPRM Comments at 3; Motorol<l FNPRM Commcnts at ~

4; Orion FNPRM Comments at 3-8; PanAmSat FNPRM Comments at 2; PanAmSat FNPRM R(;ply Comments at
I; Qualwllllll FNPRM Commenls at 2-3; Skyhridgc FNPRM Comments al 3; Spacc Communications FNPRM
Rcply Commcnts at 4; Telcdcsic FNPRM Commcnls <It 3-4; Tclesat FNPRM Commcnts at 4-5; TMl FNPRM
Commcnls al 2; USTR FNPRM Reply Commcnts at 5.
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competition in the satellite services market.-I4 Deutsche Telekom, ICO, and Hughes argue that
application of an ECO-Sat test to WTO Members would violate the national treatment and
MFN obligations of the WTO Basic Telecom Agreement,4'i

35. Qualcomlll asserts that we should apply the presumption in favor of entry to all
WTO Members. including those that did not make market access commitments for satellite
snvices. It contends that the general competitive obligations of the GATS are sufficient to
presume that service in the United States by such WTO Members will foster competition.-I(,
Hughes asserts that in negotiating the WTO Basic Telecom Agreement, the Executive Branch
was aware that the commitments of WTO Members would vary, but concluded that the
Agreement would create significant overall benefits for U.S. satellite service providers and
that the U.S. policy should be to promote competition from foreign-licensed s~tellites.-I7

36. Some commenters argue that applicants should bear the burden of
demonstrating that their entry will pose no risk to competition .../x AMSC. for example. asserts
lhat the proposed presumption for satellite systems from WTO Members is not required by
Ihe WTO Basic Telecom Agreement and is contrary to the burden the Commission normally
establishes on applicants to demonstrate compliance with the Communications Act.
According to AMSC. there should be a "heavy burden on the proponent to establish grounds
for such a reversal of Commission pol icy. ,,-1'1 Loral argues in fact that this standard
effectively treats non-U.S. satellites more favorably than U.S. applicants.'iO

37. Most commenters support the Commission's proposal to allow opposing parties
10 rebut the presumption that entry by a non-U .5. satellite would promote competition only by

II Deutsche Telckolll FNPRM Rcply Commcnts at 3. GE Amcricom FNPRM Commcnts at 2. GE

Americom also slates lhat "achievement of the agreement was facililated by the Commission's emphasis on
cre;lling compelitive markel slructures in the United Stales and on encouraging the adoption of similar policies in
olher countries." hi. AC('ord Hughes FNPRM Reply Comments at 2. CaMSAT FNPRM Comments at 3;

AirTouch FNPRM Comments at 1-2; Networks FNPRM Comments at 5; ICO FNPRM Reply Comments aL 3;
ICO FNPRM Comments at 2-3: Motorola FNPRM Comments at 2.

~, Hughes FNPRM Comments at 7-X: Deutsche Tdekom FNPRM Reply Comments at .,. According to
Hugl1l's. 1'01' exampk. l'xamining the openness or various markcts to U.S.-licensed satellites could result in
dirti.'rclllial trcatment among WTO Members. thereby violating the MFN obligation. Hughes FNPRM Comments
at ~.

·1··

,..

"

'"

()ua!com1l1 I;NPRM Comments at _,.

Hugill'S FNPRM Comments at X.

Loral FNPRM Comments at 22-23 and n.42 kiting 47 USc. ** 303. 30X(h). 30l)(a)).

AI'v1SC FNPRM Reply Comments at 12.
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demonstrating that service to the United States by a satellite licensed by a WTO Mcmher
would create a very high risk of competitive harm that could not be cured by license
conditions.51 Orion anticipates that most applications for WTO-covered services hetwecn the
United States and a WTO Memher destination will present "little, if any, such risk."'i2
PanAmSat argues that the burden must "necessarily he high," and, if met, the Commission
"II/ust," rather than "may," deny the requcst." AT&T asscrrs that the "very high risk to
competition" standard should instead he "suhstantial risk" to competition. 'i~ COMSAT
contends that denying or delaying access to the U.S. market. or imposing unrcasollahlc or
unnecessary safeguards, not only \'Vould violate national treatment, but likely would lead other
cOllntries to impose similar obstacles for U.S.-licensed systems, thus jeopardizing the benefits
of the WTO Basic Telecom Agreement.''i Space Communications advocates that we require
that risks to competition be "highly likely to have a broad-based impact in the relevant
market. ,,5(, It cites. for example: market concentration, discrimination, below average variahle
cosl pricing, exclusionary effects of exclusive arrangements and monopoly supply of service.'7
leo recommends denial of application~, involving non-U.S. satellites only "where the
applicant has market power and will use that power to raise prices and limit output in the
U.S. satellite market."'i~

~~ ('CJtv1SA'r FNPRM (~()nllncnts at 7~ (~()MSA'r FNPRM Reply (\)HlI11cnts al 2: CiE AlllCric(Ull FNPRM
CUIllIllcnts at 3; eIE Amcricom FNPRM Reply Comments al 2-3: Hughes FNPRM Reply Cumments at 4:
Lockheed Martin FNPRM C()mment~ at 4: Oriun FNPRM Cumments at 4-5; Quako1l1m FNPRM Comments at
~-4; Skyhridge FNPRM Cumments at 4 n.4; Space Cllmmunications FNPRM Reply Comments at 3.

Orion FNPRM Comments at 5.

PanAmSat FNPRM Comments at 3.

AT&T FNPRM Comments at 13.

COMSAT FNPRM Comments at 7; COMSAT FNPRM Reply Comments al 5-7.

Space Communications FNPRM Reply Comments at 5.

"7 In additiol1 l Space C01l11nUnications asserts that opponents should he requiretllo provide specific
evidence or such ri~ks. hased on the six principles set forth in the Reference Paper or the WTO commitments or
the home market. as well as explain why conditions on the authorization would he inadequate to prolecl
\.'olJlpclilion. lei. al 6. AccorJing to Spa<.:e Comlllunicatiolls, practices such as Jiscount pricing that do not Illeet
the legal standard required hy statllte~ for a rinding or preJatory pricing -- practices lhat eould hc considered
aggressively cOlllpetIlive. hut not illegal restraints under U.S. antitrust law -- should I/ot he treatcd as a "very

high risk" to competition. Id. at 5.

'S leO FNPRM COlnnlCtlts al X-Yo leo supports the proposal to the extent thal it confirnls (he
COlllmission's continuing. concurrent jurisdiction to enforce U.S. antitrust laws. Id. al 7. 11 also asserts that U.S.
antitrust law~ assume that an increase in the numher of competitors will increase consumcr welfare, and any
ahusive conduct hy a new entrant woulJ he aJdressed through post-enlry enforcement. tCO claims rurther that
antitrust laws prohihit entry only whcre entry Ilsl"lf will reJuce cOlllpetition, limit output. and raise pril:es /d. at
7-9 &. n.12. In addition, lCO claims that trade dIsputes should not har entry ld. at lJ.
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3X. USTR states that the GATS does not prohibit the regulatory standard we
adopt. "I Other parties, however, challenge the proposal based on alleged inconsistencies with
the GATS and some offer recommendations for implementing the standard consistent with the
GATS.(,II A rew commenters raise MFN and national treatment objections. I

" The European
Cummission, the Government of .lapan, and Japan Satellite Systems argue that the proposed
competitive harm standard is too vague."~ The European Commission claims that if adopted,
the proposal would erect additional burdens for foreign companies wishing to enter the U.S.
satellite market. The Government of Japan requests that we make publicly available the
detailed criteria that we would employ and apply our rules consistent with the GATS.I)l
france Telecom contends that Commission action under the guise of competition could
contradict market access c0ll1ll1itments.6~ Deutsche Telekom claims that the proposed
presumption is vague and incompatible with the GATS because the U.S. Schedule or Speciric
Cummitments dues not contain a rebuttable presumption for market access where there is a
"very high risk to competition."'" GlobeCast contends that the proposal creates a "loop-hole
lor the Commission to abrogate the WTO Basic Telecom Agreement at its sole discretion,

lISTR FNPRM Reply COllllllents at 5.

f,U Sec, e.g.. [)Clllschc 'l\:lckolll r:NPRM Reply C011l1nents at 6-7: France TclcClllll FNPRM Reply
(\HlIlllelits al 5: Glolll:Cas( FNPRM Comments at l; Govcrnmcnt of ./apan FNPRM Commcnts at 2.

'" .'·il'l' Deulsche Tekkom FNPRM Reply Commcnts at 6-7: COMSAT FNPRM Comlllents at 7. Deutsche
Tclekom slates that under Mf.N ohligations the Comlllission may nol grant markel access lu a satellite system
11"0111 IlIlL' WTO Mcmher and dell)' it to a "like" system Ii·ulll anuther Memher. and th"t the compctitive siluation
III a salellite system's hOl1le or roule markets is not a factor thaI makes satellite systems alikc (or not) under lhe
(;ATS. III additiun. Deutsche Tclekom argues thal hecause U.S. systems would not he suhject 10 the "very high
nsk lu L'ompelition" rule, nun-U.S. applicants would he lrealed less favorahly than U.S. uperators in violaliun or
lhe (,AI'S Deutsche Telckom FNPRM Reply Comments at 6-7.

j\~ European ('10111111ISsioll FNPRM Reply Cotlllllcnls at 2; OOVernll1Cnt of Japan FNPRM COllllnenls at 2:
Japan Sat FNPRM Comments al 2. Sec a/so Deutsche Telckom FNPRM Reply Comments at 5: FranL'e Tc1ecom
FNPRM Reply Commenls at 5: Space Communicalions FNPRM COlllmenlS at 5 (criticit.ing vagueness of
proposal). For ex,ll11ple, according to Deulsche Telekom. given the similarity het ween the hurden standard and
lhe ECO-Sal test. it is possihle lhat the Commission will consider elements of" the ECO-Sat while asscssing
applications hy WTO Mcmhers. Dctllsche Tclekom FNPRM Rcply Comments at 5. Dcutsche Telekum also
ar).!lIes lhal the lllH:erlainty of the "vcry high risk tu competition" rule wlJUld haw a "significant impact" on a
satL'llite uperator's financing and planning. which would be prohlematic because uf the high financial investments
rL'quircd !In· salcllilL'S. It!.

(;oHTnl11L'nt of Japan FNPRM Commcnts at 2.

," France Telecom FNPRM Reply Cumme)1\s at 4-5.

Delltsche Telekllm FNPRM Reply Cummenls at 7. Sec ({Iso Eurupean Coml1lissiun FNPRM Reply
('ollllllenls al 2.

\l:I
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whenever it decides that a non-U.S. licensed satellite is a competitive threal."('(' leo argucs
that the GATS requires WTO Members to use the WTO dispute settlement mechanism, rather
than exclusion from domestic markets, as a means of resolving claims that the markets of
other WTO Members are not sufficiently open to competition. In addition, it states that the
Commission may not take the level of a Member's commitments into account in the absence
of a specific reservation to that effect.(,7

Discussion

39. We adopt our proposal to apply a presumption in favor of entry in considering
applications to access non-U.S. satellites licensed by WTO Members to provide services
covered by the U.S. commitments under the WTO Basic Telecom Agreement. Specifically,
we will presume that satellite systems licensed by WTO Members providing WTO-covered
services satisfy the competition component of the public interest analysis. As discussed in the
Further Notice,()x and supported by the parties to this proceeding,('') market access
commitments made by WTO Members under the WTO Basic Telecom Agreement and the
procompetitive obligations of the GATS and the Reference Paper, will help ensure the
presence and advancement of competition in the satellite services market and yield the
benefits of a competitive marketplace to consumers in the United States and other countries.
These benefits include greater availability of satellite services from a larger numbcr of
providers, more efficient and innovative services, lower prices, higher quality, and, overall,
more choices for users and consumers in the selection of satellite services. 70 Thus, these
benefits will further the Commission's goal of promoting a competitive satellite services
market in the United States. 71

40. We find that adopting the Commission's proposal to replace the ECO-Sat test
with a presumption in favor of entry will best balance the concerns articulated by the partics.
The changes resulting from implementation of the commitments of WTO Members, along
with new, more global satellite system designs, will open foreign markets and increase
competition in the worldwide satellite services market. We therefore will not conduct an
ECO-Sat test with respect to non-U.S. satellite systems licensed by WTO Members and,
instead, will presume that entry will promote competition. This approach will have

GloheCasl FNPRM Commenls al 3.

1>7

I,'

]11

71

lCO Reply Commenls al 5. 7.

See supra 'Il 27: .\'1'1' also Fllrt!ler Notice al '!I'll 13-IY.

See sllpra 'II 36.

Further Notice al <Il 16.

1£1. al III 13.
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significant public interest benefits. First, it wilJ facilitate entry by the 130 Members of the
WTO, including our major trading partners. Second, it will avoid detailed, fact-intensive
ECO-Sat analyses by the applicant and the Commission, thereby expediting the entry process.
The opportunity to serve the U.S. market under a presumption in favor of entry, coupled with
the procedural ease of the framework we adopt today, will advance entry of new competitors
and services into the U.S. satellite services market. By enhancing competition, this approach
will provide U.S. consumers with additional choices among providers, reduce prices, and
increase the quality and variety of services.

41. We also adopt the proposal to allow parties to rebut the presumption of entry
by showing that grant of an application by a non-U.S. satellite system licensed by a WTO
Member would cause competitive harm in the United States satel1ite market In most cases,
our rule prohibiting exclusive arrangements will adequately address competition concerns.72 It
is possible, however, that this prohibition would be insufficient to prevent anticompetitive
harm in the United States. Where necessary to constrain the potential for anticompetitive
harm in the U.S. market for satellite services, we reserve the right to attach additional
conditions to a grant of authority, or, in the exceptional case in which grant would pose a
very high risk to competition, to deny an application. Prospective circumstances that could
give rise to competition concerns include some of those identified by the parties: market
concentration, discrimination, below average variable cost pricing, monopoly supply of
service, as Space Communications states, or where the applicant has market power and could
use that power to raise prices and limit output in the U.S. satellite market, as ICO suggests.
Based on the development of the satellite market thus far, it has not been necessary to deVise
or impose competitive safeguards other than the rule against exclusive arrangements. Should
such a need arise, the Commission would devise and apply appropriate conditions.

Federal Communications Commission

-.
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42. We also are concerned with the impact of granting an authorization to an
applicant that is unlikely to abide by the Commission's rules and policies. The past behavior
of an applicant may indicate that it would fail to comply with the Commission's rules and, as
a result, could damage competition in the U.S. market and otherwise negatively impact the
public interest. The public interest may therefore require, in a particular case, that we deny
the application of an earth station applicant or space station operator that has engaged in
adjudicated violations of Commission rules. U.S. antitrust or other competition laws, or in
demonstrated fraudulent or other criminal conduct. This approach is consistent with our

n nlis rule prohibits licensees from entering arrangements with foreign countries to be the exclusive
provider of a particular satellite service in that country. See. e.g., 47 CFR § 25.143(j). As described below, all
satellite systems serving the United States, including any non-U.S. licensed system. will be prohibited from
licrving from the United States on a roule involving a country with which it has an exclusive arrangemenl Sec'
i'~fm Section 1II.B.4.a.
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treatment of U.S. applicants. 7
.1 We find that such conduct demonstrates that an entity is likely

to evade our rules and thus may pose a very high risk to competition.

43. We expect that, given the procompetitive changes in the global satellite
services market resulting from the WTO Basic Telecom Agreement. and our ability to impose
license conditions. it would be necessary to deny an application involving a non-U.S. satellite
licensed by a WTO Member on competition grounds only in exceptional circumstances. This
approach is consistent with our statutory requirement to grant licenses that serve the public
interest, as well as with our obligations under the WTO Basic Telecom Agreement.

44. As proposed, we will apply the rebuttable presumption paradigm to a satellite
system licensed by any WTO Member, including Members that did not make specific market
access commitments for satellite services. We do so for three reasons. First, we find that the
general ohligations of the GATS provide some protection against discriminatory conduct. As
described above, all. WTO Members arc governed by the GATS and must comply with the
GATS obligations of MFN and transparency. Consequently, a WTO Memher that did not
make a market access commitment for satellite services must nonetheless afford no less
favorable treatment to a U.S. satellite system than it does to a system licensed in any other
country if the WTO Member decides to open its market. In addition, all WTO Members
must make public all their measures relating to services. Second. the increased competitive
environment for global satellite and telecommunications services resulting from the WTO
Basic Telecom Agreement, coupled with the regulatory mechanisms available to us and our
trading partners to guard against anticompetitive consequences, will help prevent harm to
competition in the U.S. market. Third, we find that to exclude WTO Members that did not
Inake market access commitments, or distinguish among those based on the quality of their
WTO commitment or the extent of the implementation of their commitment, could be
interpreted by other WTO Members as discriminating among "like" service suppliers, and
could therefore raise an MFN issue. Thus. adopting such a policy could negatively affect
relations with our trading partners or discourage open entry policies in countries that also are
implementing the WTO Basic Telecom Agreement. The success of the WTO Basic Telecom
Agreement depends on prompt, effective implementation of U.S. commitments, as well as
those of our trading partners.

FCC 97-399Federal Communications Commission

45. We disagree with AT&T that the test should be "substantial risk," rather than
"very high risk" to competition.74 AT&T's standard would undercut the presumption in favor
of entry by making it easier to oppose entry. As explained above, the commitments and
obligations of countries bound by the GATS and the WTO Basic Telecom Agreement will

7.1 See Po/ie." Rexarding C/Illracter Qualil/ClItio/l in Broadcasting Licensinx. J02 FCC 2u J 179. I J95-l)7.

1200-OJ (19X6), modified, 5 FCC R<:u 3252 (J 990); MCI TeleCOflll1lUflicatiolls Corp., 3 FCC RnJ SOl), 515 n. 14
( Il)XX) (stating that <:haradcr qualifie:atiolls standards adopted in the hroaucast <:ontcxt call provide: guidance: in
the: common carrie:r context).

AT&T FNPRM Comments at 1.1
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generally enhance competition in the United States satellite services market. If adopted,
AT&T's suggestion would undermine the commitments made under the WTO Basic Telecom
A\!rcemcnt and the good faith efforts of the WTO Members to implement their commitments.

~' ~

As noted, Wl~ expect that only in exceptional cases will we deny applications based 011

competition grounds.

46. We find ul1persuasive the European Commission's position that the
Commission may not review or deny applications in order to protect competition in the U.S.
market. The GATS does not specify a single mechanism for addressing potential
anticompetitive practices in the teleeom services sector. The United States has traditionally
relied on regulatory enforcement and antitrust actions, and remains free to do so. Analyzing.
competitive impact is an integral part of the Commission's public interest analysis. The
Communications Act charges the Commission with "regulating interstate and· foreign
commerce in communication by wire and radio so as to make available. so far as possible .
a rapid, efficient. Nation-wide, and world-wide wire and radio communication service with
adequate facil ities at reasonable charges .... ,,7<' In carrying out that charge for over 60 years,
the Commission has sought to promote competition in the U.S. market. 7h Indeed, we have
consistently considered competition issues when authorizing U.S. satellite companies to serve
the United Statcs. 77 When the United States entered into the WTO Basic Telecom
Agreement, it did so with the understanding that its obligations would be carried out
consistent with U.S. law. 7X

47. We also do not agree with those parties that argue that the standard under
which we could deny an application involving a non-U.S. WTO-Iicensed satellite is vague,
erects additional barriers for foreign entities, or violates our national treatment obligations.
First. we have provided guidance in the discussion above regarding application of the
standard. Second, we expect denial of such applications for competitive reasons to occur only

47 U.s.c. ~ 151.
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~(I lJSTR Foreign Parti\;ipatioll C01l1lnents al 7, 11. 13! citing GATS Serrclarial. "Initial Ct)lnnlillncnls in
Trade in Services: Explanalory Note." MTN.GNS/W/IM (Sept. 3, 1':1(4).

49. We do not accept the notion that we should depend on other countries'
implementation of their commitments and the WTO dispute mechanism in lieu of applying
competition factors in our regulatory process. There is nothing in the GATS that requires us
to refrain from regulating because other WTO Members have an obligation to regulate.
Access to WTO dispute settlement does not eliminate the need for and the appropriateness of
our regulation of telecommunications services in order to safeguard competitive
opportunities. x2 WTO dispute settlement is an effective remedy, but one that takes some time
to obtain. In addition, it is not a remedy that the Commission can seek directly, but depends
on Executive Branch action. We have a separate statutory obligation to regulate and enforce

48. In addition, we are not persuaded by Deutsche Telekom's and ICO's argument
that we may not consider competition because we have not scheduled such consideration in
the U.S. Schedule of Specific Commitments. We note USTR's comment that the negotiating
history of the GATS shows that, rather than prohibiting all domestic regulation of basic
tclecommunications scrvices, Article XVI only prohibits WTO Members from maintaining or
adopting the types of quantitative or economic-needs based limitations and measures listed in
Article XVI (unless such limitations are included in a WTO Member's Schedule of Specific
COlllmitments).xo The standard of review we adopt is not the ~ype of limitation prohibited by
Article XVI. Therefore, there is no need for the United States to have included the
competition analysis as a limitation on its market access commitments in its Schedule of
Specific Commitments.xl

FCC 97-399

23

Federal Communications Commission

See. e.g.. USTR Foreign Participalion Reply Comments al 10-11.

It!. at X.

Id. al 9.

7'1

XI

in exceptional circumstances. Third, because we also consider competition factors in
evaluating entry by U.S. companies, this approach does not treat U.S.-licensed satellite
systcms more favorably than foreign systems. Similarly, the standard of entry does not
discriminatc impermissibly among foreign providers in a manner inconsistent with our MFN
obligations, as Deutsche Telekom argues. Whether a measure accords less favorable
treatment within the meaning of GATS Article II (MFN) must be decided on a case-by-case
basis by considering whether the services or service suppliers are like, and then analyzing the
structure and application of the measures.7

'! The analysis focuses not on whether the
treatment of like foreign or like domestic suppliers is identical, but rather whether the
treatment modifies the conditions of competition in favor of foreign service suppliers of a
particular origin or domestic service suppliers. In this case, we are not discriminating among
like service suppliers. Rather, we are treating all carriers that have the ability to distort
competition similarly, while treating carriers that do not have that ability similarly.
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(2) Determining a Satellite's WTO Status

Background
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51. LOt:kheed Martin advocates that the test to determine whether a satellite system
qualifies for WTO status should be an applicant's "horne market."H\ According to Lockheed
Martin. an applicant's "home market" should be its principal place of business because that is
where the operator is likely to have the most direct economic ties and to participate in the
domestic process.'~ Orion recommends that we consider the home markets of each of the
major investors in the foreign-licensed system."

50. In the Notice. the Commission proposed to evaluate whether U.S. satellite
operators have effective competitive opportunities in the market of the administration
lit:ensing or coordinating the non-U.S. satellite ("home market") before allowing that satellite
access to the U.S. market. As discussed above, the Commission, in the Further Notice.
proposed to apply a presumption of entry with respect to satellites licensed by WTO
Members. This raises the possibility that satellite operators from non-WTO countries might
~('ek tu obtain a satellite license from a WTO Member -- an incentive we do not wish to
create.

our rules that cannot be stayed while the Executive Branch seeks relief in an international
tribunal.

52. Columhia argues that the presumption in favor of entry for satellites licensed
hy WTO Members should not apply where the satellite is U.S.-owned. H6 Columbia's concern
is that U.S. companies may acquire licenses in WTO Members to avoid the U.S. regulatory
process.s

"! To prevent this possibility. Columbia recommends that we require U.S. companies
seeking to offer new service in the U.S. market (excluding legitimate joint ventures with
existing operators) to obtain a U.S. license to initiate service. regardless of whether a non-

Id al (1·7 (suhmilling Ihal Ihe CommiSSion "should nol counlenance. on lilc hasis or sound
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huyin)! ,In:esS 10 lhe orhil from lawless island slales. ,ll1el thell ohlaining access 10 fhe U.S. markel hy virtlle "l'
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;.;' ()rion NPRM ('olnnlcnts at x. ()riol1 continues io helievt't that a horne Illarkct analysis is approrriatc.
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Discussion

U.S. licensee would be permitted into the market based on such a license. It claims that this
approach would not disadvantage non-U.S. companies vis-a-vis domestic operators, and thus,
would not violate the spirit of the WTO Basic Telecom Agreement. Kx GE Americom
disagrees. It argues that the parity that it and others have advocated in this proceeding
adequately assures that foreign-licensed carriers, whether U.S. entities or not, will be treated
no more favorably than U.S. entities seeking U.S. licenses to provide carriage in the United
States.x'!

53. We adopt the proposal to determine the WTO status of a space station based
on the country or administration that grants the license or is responsible for coordinating the
system internationally. We find that this approach is the most relevant and practical way of
determining WTO status for purposes of applying the presumption in favor of entry. As
explained in the Notice, it is almost always true that the nationality of the satellite owner is
the same as that of the licensing country or administration of the system and that the primary
service supplier's principal place of business will be located where the satellite is licensed or
coordinated.'!o We recognize that a satellite system licensed by a WTO Member may have
majority investment from a non-WTO country, but do not expect this situation to be common
enough to justify a departure from the predictable and administratively simple rule we
proposed. In addition, we recognize that in rare situations a satellite's licensing
administration simply may be a "flag of convenience" used to circumvent an ECO-Sat
analysis. The U.S. obligations under the WTO Basic Telecom Agreement relate only to
services and service suppliers of WTO Members; it does /lot relate to those of /lol1-WTO

countries. Thus, in appropriate cases, we would consider, as Lockheed Martin suggests, a
system operator's principal place of business, and other relevant factors, and would not limit
our !I1L]uiry to the licensing administration only.
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54. We decline to adopt Columbia's proposal that we not apply the presumption in
favor of competition for satellites licensed in WTO Members where the satellite is U.S.
owned.'!1 Columbia's concern that some U.S. companies might acquire licenses in WTO
countries to avoid the U.S. regulatory process is misplaced. Any U.S. company that obtains a
license in another country and later seeks to provide satellite services in the United States will
be subject to the same rules and requirements as any other applicant.'!2 For example, a U.S.

frl. at 7.
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